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In Delaware a shareholder has been held to have no 
pre-emptive right to subscribe to a portion of an original 
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MAKE 
THEM BE 
GOOD! 


The way a corporation’s stock records are 
kept is not, as is true with the method of 
keeping most private records, “its own affair 
and none of anyone else’s business.” 


A corporation’s stock records constitute 
the evidence of ownership of the company’s 
shares. Let them be wrong, or incomplete, 
or muddled, and a shareholder’s title to his 
rightful property may be put in question. 

Make them be good! 


The surest way is to utilize the services of 
a trained, experienced transfer agent. 


Write or telephone any C T office for 
information as to what Corporation 
Trust transfer service would do for 
your company and how little it costs. 


The 
Corporation Trust 
Company 
* 


CT 
Corporation 


System 
6 


and associated companies 


Albany . . . 158 State Street 
Atlanta . 57 Forsyth Street, N.W. 
Baltimore 10 Light Street 
Boston . 10 Post Office Square 
Buffalo . 295 Main Street 
Chicago, 208 South La Salle Street 
Cincinnati « 441 Vine Street 
Cleveland 925 Euclid Avenue 
Dallas . 1309 Main Street 
Detroit + 719 Griswold Street 
Dover, Del. 30 Dover Green 
Jersey City 15 Exchange Place 
Kansas City 926 Grand Avenue 
Los Angeles . 510 S. Spring Street 
Minneapolis, 409 Second Avenue S. 
NewYork. . 120 Broadway 
Philadelphia . 123 S. Broad Street 
Pittsburgh . 535 Smithfield Street 
Portland, Me. . 57 Exchange Street 
San Francisco, 220 Montgomery St. 
Seattle . . 821 Second Avenue 
St.Louis . 314 North Broadway 
Washington . 1329 E Street, N.W. 
Wilmington . 100 West 10th Street 
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The Corporation Journal is published by The Corporation Trust 
Company, monthly, except in July, August, and September. Its pur- 
pose is to provide, in systematic and convenient form, brief digests of 
significant current decisions of the courts, and the more important 
regulations, rulings or opinions of official bodies, which have a bearing 
on the organization, maintenance, conduct, regulation, or taxation of 
business corporations. It will be mailed regularly, postpaid and with- 
out charge, to lawyers, accountants, corporation officials, and others 
interested in corporation matters, upon written request to any of the 
company’s offices (see next page). 


When it is desired to preserve The Journal in a permanent file, a 
special and very convenient form of binder will be furnished at cost 
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The Corporation Trust Company, in- 
corporated under the Banking Law of 
New York, and The Corporation 
Trust Company, inco ted under 
the Trust Company w of New 
Jersey, with combined assets always 
approximating a million dollars: 


Having offices or representatives. in 
every state and territory of the United 
States and every province of Canada 
and a large, trained organization at 
Washington, these companies: 


——- as Transfer or Cosa 
—for attorneys compile conuliien ol coubermiionne . 
complete, up to te 
official information and 
data for use in incorpo- 
ration or qtalification in 
any jurisdiction; —act as Custodian of Securities, 
Escrow Depositary or Deposi- 
tary for Reorganization Com- 
mittees. 
—for attorneys file all 
papers, hold ene 
meeti and perform a! 
sthar aedenl steps neces- 
sary for incorporation or 
, pr in any juris- 

ction; 


The associated companies’ loose-leaf service division 


Goumenen CLesning House Ing, 


NEW YORK CHICAGO WASHINGTON 
EMPIRE STATE BLDG. 214 N. MICHIGAN AVE. MUNSEY BLDG. 


—compiles and publishes a complete line of Loose Leaf 
Services covering new business laws and taxes, both 
either domestic or foreign 


rc Federal and State. 

_— es Partial List of Fields or Topics Covered 
Federal Taxes State and Local Taxes :: Social 
Security :: Liquor Control :: Banking :: Public 
Utilities : me Securities :: oo ee Trade Regu- 

— : lation :: triers :: Aviation :: Drugs and 

of ape Soeetuene Seeienas Cosmetics :: Bankruptcy :: War Law :: Chattel 

and reports to be filed by Mortgages :: Conditional Sales :: Labor :: Trusts 

a client corporation in the and Estates :: Accountancy Law :: Congressional 

state of incorporation and and Legislative Reporting :: VU. S. Supreme Court 


any states in which it may :: Canadian Taxes :: Inheritance Taxes 
qualify as a foreign cor- 


poration. 


—under direction of attor- 
ove furnish the statutory 
office or agent required for 








There are two kinds of decisions 
involving the doing of business by 
unlicensed foreign finance corpora- 
tions, concerned with the necessity 
of their being authorized to carry 
on business. 


Such a corporation has been held 
to be “doing business” where a 
permanent local agent has carried 
on business in its name by con- 
summating its transactions with- 
out first obtaining the approval of 
the company’s home office in an- 
other state, and also where the 
transactions by a permanent local 
agent, although approved in another 
state, were finally completed in 
the state in which the agent was 
located. The establishment of a 
permanent place of business within 
a state in charge of a local agent, 
therefore, tends to give transactions 
carried on within the state the 
character of intrastate business so 
as to require the state’s authority 
to be obtained to conduct such 
business. 


The second class of decisions is 
concerned with finance companies 
which did not maintain either an 
office, agent or representative within 
the foreign state, although agents 


What Constitutes Doing Business 


Finance Companies 


in some instances did enter the 
state in order to solicit purchases 
of commercial paper which were 
approved at offices outside that 
state. Here the companies were 
held not to be doing business so 
as to be required to be licensed as 
foreign corporations, stress being 
laid upon the fact that both the 
approval of the contracts and the 
payments made in connection with 
them were effected in another state.* 
The approach of the courts under 
such circumstances is illustrated 
in a leading case, Davis & Worrell 
et al. v. General Motors Acceptance 
Corporation, 241 S. W. 44, where 
the Supreme Court of Arkansas 
said: 
“We do not mean to say that a for- 
eign corporation must have an 
agency established in this state to 
bring it within the operation of our 
statute regulating foreign corpora- 
tions doing business in the state, 
but we do hold that in a case like 
this, where the foreign corporation 
had its place of domicile in another 
state and discounted commercial 
paper of parties with money paid 
out in such other state on applica- 
tions made to it there through 
dealers in this state, such transac- 
tions do not constitute doing busi- 


ness in this state by such foreign 
corporation.” 


* Finance Corporation of America v. Stone et al., (Texas) 54 S. W. 2d 254. 
* Republic Finance Corporation v. Bennett, (Mich. ‘) 189 N. W. 901. 
* Davis & Worrell et al. v. General Motors Acceptance Corporation, (Ark.) 241 









S. W. 44; Equitable Credit Co., Inc. v. Rogers, (Ark.) 229 S. W. 747; Industrial 
Acceptance Corp. v. Hacring, (iil.) 253 Ill. App. 97; C. 1. T. Corporation v. Stuart, 
(Miss.) 187 So. 204; Refrigeration Discount Corp. v. Turley, (Miss.) 198 So. 731, 
(see page 346) ; New York Bankers, Inc. v. Bosworth, (N. J.) 138 Atl. 509; General 
Motors Acceptance Corp. v. Huron Finance Corp. et al., (S. D.) 262 N. W. 195; 
Personal Finance Co. v. Gibson et al., (Tenn.) Tennessee Court of Appeals, October 
26, 1940, CCH Requisition No. 246863, (see page 350) ; General Motors Acceptance 
Corporation v. Shadyside Coal Co., (W. Va.) 135 S. E. 272; Jones v. General Mo- 
tors Acceptance Corporation, (Ky.) 265 S. W. 620; General Motors Acceptance 
Corporation v. Lund, (Utah) 208 Pac. 502. 


341 


342 The Corporation Journal 


Domestic Corporations 


Delaware. 


Shareholder held to have no pre-emptive right to subscribe to 
portion of original issue of stock, where corporation’s plan was at 
all times to issue all of its capital stock. Complainant holder of vot- 
ing stock sought to have cancelled certain shares of the defendant 
brewery company, which had been issued to the individual defend- 
ant, on the ground that they had been issued in violation of the pre- 
emptive rights of the shareholders and that their issuance was 
otherwise in fraud of their rights. The individual defendant was 
originally employed by the corporation to sell its capital stock and 
later became general manager with his compensation for services in 
this capacity fixed at twenty-five cents for each barrel of beer sold. 
His remuneration for the sale of the stock was a certain percentage 
of the price received for the stock sold. About three and one-half 
years after defendant came to the company he presented a statement 
to the directors showing the company was indebted to him for 
$9490 and requested payment in either stock or cash. As a result, 
the directors issued to him 58,400 shares of the company’s Class B 
stock, which complainant sought to have cancelled because they 
were not first offered to the then Class B shareholders. The Court 
of Chancery, New Castle County, observed: “While some authori- 
ties hold that the pre-emptive right may exist with respect to original 
capital stock as distinguished from an increase of authorized capital, 
the right does not come into being until the original issue or offering 
has been terminated; and thereafter applies only to a new issue or 
offering” “Kingston v. Home Life Ins. Co., 11 Del. Ch. 258, 101 
A. 898. Compare: Dunlay v. Avenue M. Garage & Repair Co., 
253 N. Y. 274, 170 N. E.917. Here, the issuance of the 58,400 shares 
cannot reasonably be considered a new issue.” The court noted that 
“the plan of the corporation from its inception was to issue all of its 
authorized capital stock, and it has not been shown that this plan 
was changed.” It concluded that the complainant had no pre- 
emptive right to subscribe for the shares issued to the defendant. 
Yasik v. Wachtel et al., 17 A. 2d 309. Commerce Clearing House Court 
Decisions Requisition No. 251560. 


Georgia. 


Sole stockholder held unable to execute bill of sale conveying cor- 
poration’s entire assets. An individual named Brown had become 
the sole owner of the stock of a Georgia corporation. To secure the 
purchase price of the stock he had not previously owned, he gave a 
bill of sale in his own name to the former stockholder purporting to 
convey all the personal property of the corporation, which, however, 
remained in possession of its property. The lower court had con- 
firmed an order of the referee in bankruptcy disallowing a secured 
claim filed by the former stockholder to whom the bill of sale had 
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Maryland. 






Maryland, page 309. 


Michigan. 
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been given. In affirming this judgment, the United States Circuit 
Court, Fifth Circuit, said: “We think it clear that Brown had no 
right to execute an individual bill of sale covering assets belonging 
to the corporation. Although he was the sole stockholder he did not 
own the property of the corporation; he merely owned the capital 
stock. The Georgia courts in line with the great weight of authority 
hold that where there is but one stockholder such individual and the 
corporation remain in law two separate and distinct persons. Especially 
is this true where, as here, the shareholder’s individual action would 
work to the detriment of creditors who had the right to rely on the 
capital assets of the corporation for payment of their debts.” Corley 
v. Cozart ct al., 115 F.2d 119. W. Edward Swinson of Columbus and 
J. R. Terrell of Greenville, for appellant. A. Edward Smith of 
Columbus, M. F. Goldstein of Atlanta, and John H. P. Norris of 
Greenville, for appellees. 





Proclaimed Maryland company ruled unable to maintain suit in 
New York court. The plaintiff Maryland corporations commenced 
this action in 1936 in the United States District Court, Southern 
District of New York, to recover treble damages for violation by the 
defendants of the Sherman Anti-Trust Act. The court granted a 
motion to dismiss the complaint as to one of the plaintiffs upon a 
showing that in 1939 that corporation had had its charter forfeited 
by proclamation of the Governor of Maryland for nonpayment of its 
franchise taxes, inasmuch as Code Pub. Gen. Laws Supp. Md. 1935, 
Art. 81, Sec. 144 provides that the charters of corporations which 
have not paid their taxes “shall be ipso facto repealed, annulled and 
forfeited and the powers granted to such corporations shall be 
inoperative, null and void, without the necessity of proceedings of 
any kind either at law or in equity.” The motion was denied as to 
the second plaintiff corporation since, while that corporation had 
also been proclaimed, it had subsequently paid its delinquent taxes 
and its charter had been revived pursuant to Section 14414(4) (e) of 
Art. 81, and under this revival the court ruled the company had 
power to maintain the suit. Seaboard Terminals Corp. et al. v. Standard 
Oil Co. of New Jersey ct al.,* 35 F. Supp. 566. O’Connor & Farber 
(Arnold T. Koch and Henry K. Urion, of counsel), of New York 
City, for plaintiffs. Louis Mead Treadwell (Henry B. Potter, Stafford 
Smith and John J. Manning, of counsel), of New 7m City, for 
defendants. 


* The full text of this opinion is printed in The Corporation Tax Service, 





Special meeting of directors, without notice, all being present, 
upheld as in accordance with by-laws. Stockholder upheld in chang- 
ing vote on director before announcement of vote was made. The 
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evidence in the lower court was conflicting as to whether plaintiff 
director had agreed that a certain meeting held in the company’s 
laboratory, attended by all of the directors, was a directors’ meeting 
or not. Commenting on the meeting, after noting that the by-laws 
provided for a one day’s notice of special meetings of the board to 
each director, “but no notice shall be necessary as a prerequisite to 
any meeting of the board at which all directors are present,” the 
Supreme Court of Michigan said: “All three of the directors were 
present at the meeting of December 8, 1937. The validity of the 
meeting may not be affected by failure to give notice as required by 
the by-laws, providing the parties were personally present. If all of 
the directors were present at the meeting of December 8, 1937, and 
understood that the meeting was to be a directors’ meeting, then the 
action taken is final and may not be avoided by an informality in 
connection with its being called.” The lower court had ruled in 
favor of the regularity of the meeting by rendering a judgment 
adverse to the plaintiff. This was affirmed by the Supreme Court, 
which observed: “Where there is a conflict in the testimony, this 
court does not substitute its judgment for the judgment of the trial 
court on questions of fact unless they clearly preponderate in the 
opposite direction.” The action also involved the election of a 
director at a stockholders’ meeting. One of the stockholders had 
voted a second time, changing the name of the director for whom he 
was voting by cumulating his votes for another, doing this while 
the ballots were on the table but before the announcement of the 
result. The lower court was also sustained in upholding the election 
as determined by the second vote of the stockholder, the Supreme 
Court saying: “A stockholder or member may change his vote at 
any time before the vote is finally announced; and before that time 
it is proper to permit him to correct his ballot so that it will express 
his true intention.” Zachary et al. v. Milin et al., 293 N. W. 770. 
Chester P. O’Hara of Detroit, for relators and appellants. Miller, 
Baldwin & Boos of* Detroit, for defendant and appellee, Ernest C. 
Wunsch, Fildew & DeGree of Detroit, for appellee Charles Milin. 


New Jersey. 


Preliminary injunction denied minority preferred stockholder dis- 
senting from plan, assented to by 82% of preferred stock, involving 
exchange of that stock, plus accumulated dividends, for new pre- 
ferred stock. Plaintiff, a minority preferred stockholder in defendant 
corporation, sought temporary injunctive relief against the consum- 
mation of a plan of recapitalization under Section 27 of the General 
Corporation Act, R. S. 14:11-1, 11-2 and 11-3. The outstanding stock 
consisted of prior preferred stock and common stock, all held by a 
single stockholder, and preferred stock, divided among 50 or 60 
holders. In addition to specific exchanges of the prior preferred 
stock into new common stock, share for share, and of 14,000 shares 
of common stock into 4,350 shares of new common at an approximate 
ratio of three for one, the plan proposed the exchange of 10,000 shares 
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of the preferred stock, owned by plaintiff and others, with accumu- 
lated dividends of $15 per share, into 4,000 shares of new preferred 
stock at a ratio of ten for four. In addition to wiping out the 
accumulated dividends, further effects as to plaintiff and her associate 
preferred stockholders would be, under the plan, to reduce the future 
dividend rate from 5% to the equivalent of 2%, to reduce their rights 
on liquidation from $100 per share, plus accumulated dividends, to 
the equivalent of $40 per share and accumulated dividends and to 
make their stock redeemable at the equivalent of $40 per share, 
instead of $100 per share, plus accumulated dividends. The United 
States District Court, District of New Jersey, after outlining the plan, 
observed: “The consideration offered to the holders of the Preferred 
Stock for the reduction of their holdings as aforesaid is that their 
holdings being now subject to $400,000. of the Prior Preferred Stock, 
they would, under the plan, have the first position and would be 
entitled to dividends on their reduced holdings before dividends on 
any other stock. The question is whether or not the forced acceptance 
by the plaintiff of 40% of her present holdings as above outlined, 
would result in an inequitable or unconscionable reduction in her 
rights whereby other holders of defendant’s securities may be given 
an unfair advantage.” Noting that the plaintiff had conceded that 
no criticism could prevail as to the items of salaries paid to officers 
and directors or to overhead expenses, the court continued: “The 
issue is thus pared down to the question as to whether or not the 
desire and willingness of the holders of 82% of the preferred stock 
to reduce their holdings from $1,000,000. to $400,000. for the purpose 
of receiving dividends at 5% on the reduced amount and obtaining 
a prior position in the corporate set-up, is casting an unwarranted 
loss upon the plaintiff. In the absence of a complete appraisal of 
the corporation’s assets and a study of its liabilities as might appear 
on final hearing, the Court can not at this stage of the case, forma 
reasonable conclusion as to the value of the preferred stock. This, 
however, would not necessarily constitute a controlling factor. The 
section of the Corporation Act above cited in the absence of fraud 
actual or constructive expressly allows the will of two-thirds in 
interest of each class to do just what is attempted here and when 
plaintiff became a stockholder her rights were thereby limited.” 
Reaching the conclusion that a preliminary injunction should be 
denied, the court said: “At the moment it does not appear that 
anything more serious is involved than that the desire of 82% of the 
Preferred Stockholder, class desires to accept a certainty at this time 
of 40% of a loaf rather than suffer in the future, as in the past, with 
no bread at all and no certainty as to the time of its production.” 
Sander v. Janssen Dairy Corporation, United States District Court, 
District of New Jersey, December 19, 1940. CCH Requisition No. 
249713. Milton E. Mermelstein, for plaintiff; Guggenheimer & 
Untermyer, Abraham Shamos, Edward Menden, of counsel. 
Lichtenstein, Schwartz & Friedenberg, Julius Lichtenstein, for 
defendant; White & Staples, by Thomas Raeburn White, of counsel. 
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Foreign Corporations 


Mississippi. 


Foreign finance company purchasing installment contract notes, 
payable out of the state, ruled not doing business. Appellant for- 
eign finance corporation purchased installment contract notes from 
Mississippi dealers, which were payable at Detroit, Michigan, where 
appellant’s business office was. It had no office or agency in Mississippi. 
Appellant had sued to recover on such installment contract notes and 
the lower court had found that it was doing business in Mississippi 
without complying with its laws. The Supreme Court of Mississippi, 
Division B, reached an opposite conclusion, to the effect that it was 
not doing business in the state under the circumstances, and reversed 
the judgment of the lower court. Refrigeration Discount Corporation 
v. Turley,* 198 So. 731. Ernest Kellner, Jr. of Greenville, for appel- 
lant. Wynn, Hafter & Lake of Greenville, for appellee. Commerce 
Clearing House Court Decisions Requisition No. 247641. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Mississippi, page 501. 


New Jersey. 


Service set aside where made on a truck driver. Service of process 
upon a foreign corporation was attempted by serving a truck driver 
of the company, whose duties were limited to the delivery of mer- 
chandise from his truck, the taking of orders and the collection of 
money. The corporation had no store, office or other agent or 
employee in the district in which service was made. By statute 
(R. S. 2:26—44), service could be effected upon an “officer, director, 
agent, clerk or engineer.” The Supreme Court of New Jersey 
ordered the attempted service quashed, concluding that the truck 
driver did not represent the company in any general capacity or have 
“such connection with the business out of which the cause of action 
arose as to make him a representative with respect to that particular 
business.” J. Rokecach & Sons, Inc. v. Krichman et al.,* 16 A. 2d 542. 
Murray Greiman of Jersey City, for prosecutor. Joseph A. Feder, 
Jack Rinzler and Feder & Rinzler of Passaic, for respondents. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New Jersey, page 504. 


New York. 


Federal court vacates state court service upon treasurer of cor- 
poration while in New York on non-corporate business, in action 
removed to federal court. Service of process upon a New Jersey 
corporation in an action commenced in the Supreme Court of New 
York, New York County, was made upon its treasurer in New York 
City where he transacted no corporate business ordinarily and where 
the corporation had no office, bank account, telephone listing or 
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agent. One or two scattered business conferences, relating to the 
contract between the plaintiff and defendant had been held in the 
law office of the defendant company’s treasurer in New York City. 


6, The contract sued upon had been executed in New Jersey and its 
r= only property in New York was a sample of one of defendants 
ym prefabricated houses, assembled for display purposes in a showroom 
re maintained by plaintiff as sales agent for defendant. Defendant 
pi. placed several advertisements in a New York newspaper. Contracts 
nd obtained by its sales agents in New York were forwarded and accepted 
pi at the defendant’s office in New Jersey. The action was removed to 
pi, the United States District Court, Southern District of New York. 
as Subsequent to the removal, service of the summons and complaint, 
ed as they had been filed in the State Court, were made upon the presi- 
on dent of the defendant in New Jersey. The Federal Court granted a 
el- motion to set both services aside, ruling that the defendant company 


rce had not transacted business in New York and was not, therefore, 
subject to the jurisdiction of its Supreme Court. Young and Associates, 
Inc. v. Timbolok, Inc.,* United States District Court, Southern Dis- 
ice, trict of New York, November 20, 1940. Commerce Clearing House 
Court Decisions Requisition No. 247091. Levien, Singer & Neuberger 
(J. Lincoln Morris and John J. Corwin, of counsel), for plaintiff. 
George E. Quigley (Morris I. Greenfeld, of counsel) for defendant. 


ESS * The full text of this opinion is printed in The Corporation Tax Service, 
ver New York, page 20,388. 

er- 

of North Carolina. 

or 


Foreign corporation’s depository bank in state held not to be an 
agent for service of process against the corporation. In a recent 
case, service of process upon a foreign corporation was made upon 
cy a bank in North Carolina in which the corporation was a depositor. 


ick In ruling that the bank was not a local agent of the defendant, upon 
ive whom valid service of summons against the company could be had 
ree under the provisions of C. S. 483, the North Carolina Supreme Court 
lar 


said: “Under the facts found by the court the relationship between 
the American Trust Company and the defendant was that of depository 
bank and customer—creditor and debtor—and not that of principal 
and agent. The services rendered by the American Trust Company 
to the defendant were those of a depository bank. In the various 
transactions outlined, the American Trust Company was engaged in 
the discharge of the very functions for which it was organized. It 
was conducting its business and not the business of the defendant. 
In no sense can it be said that it was the local agent of the defendant 


or- within the meaning of C. S., 483. Toso hold would make every bank 
ion a local agent for many, if not all, of its corporate depositors, upon 
sey which service of process could be had. This would extend the mean- 
ew ing and purpose of the statute far beyond that contemplated by the 
ork Legislature.” McDonald Service Co. v. Peoples National Bank of 


ere Rock Hill, S. C., 11 S. E. 2d 556. Commerce Clearing House Court 
or Decisions Requisition No. 248580. John H. Small, Jr., of Charlotte, 





eS 


a 





-has corporation-lawyer’s headache. 
Acid condition ? 


se, poison! Subpoena served on a client’s New 


and manager reached him through the company’s 


spondence routine today--and calls for appearance 


burt at nine YESTERDAY! 


! That is a headache! But what that lawyer 
is a preventive--CT Representation for his 


would abolish the cause of such headaches. 





350 The Corporation Journal 


for plaintiff-appellant. Whitlock, Dockery & Shaw and Lenoir C. 
Wright, of Charlotte, for defendant-appellee.* 


* The full text of this opinion is printed in The Corporation Tax Service, 
North Carolina, page 152. 


Tennessee. 


Finance company permitted to sue on contract made in another 
state. Suit was brought by an unqualified foreign corporation on a 
note executed in Virginia in person by the maker. The corporation 
had, up to 1927, maintained an office in Tennessee, but that office had 
been closed before the transaction in question took place. In affirm- 
ing a judgment in favor of the plaintiff, overruling a plea that the 
plaintiff corporation had not domesticated under the Tennessce law 
and was doing business there in violation of law, the Tennessee 
Court of Appeals said: “A foreign corporation soliciting business 
in this state, and even maintaining an agency in this state soliciting 
business, so long as the transactions are consummated at the home 
office in another state, the corporation is engaged in interstate com- 
merce and not required to domesticate.” Personal Finance Co. v. 
Gibson et al.,* Tennessee Court of Appeals, October 26, 1940. Com- 
merce Clearing House Court Decisions Requisition No. 246863. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Tennessee, page 311. 


Texas. 


Foreign corporation ruled empowered to sue on interstate trans- 
action, even though doing business in state, without necessity of 
showing compliance with statute requiring permit. Plaintiff foreign 
corporation sought to recover the purchase price of material sold in 
an interstate transaction. The appellate court below had reversed 
a judgment against the defendant on the ground that the record 
contained no evidence to show the plaintiff had a permit to do busi- 
ness in Texas. Finding the defendant had failed to raise the issue 
in respect to the character of the sale and ruling that he must there- 
fore be regarded as waiving the issue, the Supreme Court of Texas, 
through an opinion of the Commission of Appeals, indicated that 
Article 1536, prohibiting a foreign corporation from maintaining suit 
in a Texas court, had reference exclusively to demands arising out 
of intrastate transactions and did not apply to demands which arise 
out of interstate transactions. “In a word,” it was observed, “as 
regards interstate transactions, no permit to transact business is 
required. This holds true regardless of the fact that, at the time 
the interstate transaction occurred, the corporation was maintaining 
an office and doing business in this State without a permit. Texas 
& P. Ry. Co. v. Davis, 93 Tex. 378, 54 S. W. 381, 55 S. W. 562; 11 
Tex. Jur. p. 163. So in the present case, treating as true the allega- 
tion in the Supply Company’s petition, to the effect that the com- 
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pany had its principal office here, and was doing business in this 
State, still the necessity for a compliance with the statute does not 
appear.” Continental Supply Co. v. Hoffman,* 144 S. W. 2d 253. 
Turner, Seaberry & Springer of Eastland, McGown, McGown, Godfrey 
& Logan and Harry L. Logan, Jr., of Fort Worth, for plaintiff in 
error. Mayfield, Grisham & Grisham and J. A. Lantz of Tyler, for 
defendant in error. (Motion for rehearing overruled, December 
18, 1940.) 





Texas, page 531. 


Texas. 


Texas, page 538. 





* The full text of this opinion is printed in The Corporation Tax Service, 


Service upheld where made upon salesman servicing equipment 
and adjusting accounts. Judgment by default had been obtained 
against appellant foreign corporation by serving its salesman who 
had represented the company in Texas for fifteen years. In addition 
to selling on commission, goods which were shipped from out of 
the state after orders were taken, he serviced defective equipment 
and made adjustments on accounts for merchandise sold. The Court 
of Civil Appeals, Waco, regarded such activities as “doing acts local 
in nature that made it amenable to the jurisdiction of the courts of 
Texas.” It upheld judgments in garnishment predicated upon the 
judgment obtained by default. Gray Co., Inc. v. Ward,* 145 S. W. 
2d 650. Scott & Wilson of Waco, for appellant. Conway & Scharff 
of Waco, for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 


Virginia. 

Service upon distributing company as agent of foreign magazine 
publishing company set aside. The two defendant foreign corpora- 
tions, who resisted service of process made upon them in Virginia, 
were engaged in the publication and distribution of two magazines, 
published in Chicago. At that point the magazines were bundled 
for distribution by freight or express to the various branches of a 
news and magazine distributing company. It was upon the-manager 
of one of such branches in Virginia that service was made upon 
the defendants. The United States Circuit Court of Appeals, Fourth 
Circuit, affirmed an‘ order of the District Court quashing the return 
of service of summons and dismissing the action, upon concluding 
that the defendants were not doing business in Virginia under the 
circumstances so as to be subject to service of process. The fact 
that the Richmond agency received subscriptions for defendants’ 
magazines, which were forwarded to the defendants through the 
agency’s head office in New York, and accepted or rejected in Chicago 
by the defendants was ruled not to result in bringing about a doing 
of business, since the Richmond agency thereby acted as an inde- 
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pendent contractor rather than under an agency relationship with 
the defendants. Cannon v. Time, Inc., et al.,* 115 F. 2d 423. George 
E. Allen of Richmond, for appellant. George D. Gibson of Richmond 
and Richard W. Emory of Baltimore, Md., (Hunton, Williams, 
Anderson, Gay & Moore of Richmond, on the brief), for appellees. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Virginia, page 172. 


Taxation 
Colorado. 


Sales Tax ruled applicable to sales of goods shipped into state in 
interstate commerce. Two foreign corporations resisted the Colo- 
rado use tax as applied to sales made by their resident agents in 
Colorado through orders taken in that state, followed by shipment 
from without the state direct to the buyer, who remitted to the 
seller direct, the goods having been shipped f. o. b. The District 
Court for the City and County of Denver ordered a refund of the 
use tax, which had been paid under protest, the reason being that 
the sales tax, and not the use tax, was the pertinent tax. The court 
noted that the shipments were made in interstate commerce into 
the state. It regarded as applicable, the rule laid down by the 
Supreme Court of the United States in the case of McGoldrick v. 
DuGrenier, Inc., 60 S. Ct. 404, where it was held, in connection with 
the New York City retail sales tax, that a sales tax might be im- 
posed where orders were taken in New York and possession given 
to the purchaser there, payment being made to the vendor direct 
in the foreign state. In closing its opinion, the court said: “It is 
therefore the conclusion of the court that the Colorado sales tax 
act does apply to interstate transactions regardless of the fact 
that the offer of the buyer is accepted by the seller in another state; 
that the goods are shipped directly to the buyer by the seller; that 
the price is remitted to the seller in another state directly by the 
buyer from this state, and that the sale is carried out through the 
medium of an agent which is a resident corporation. The Court 
concludes that the imposition of a sales tax upon such a transaction 
is not an interference with interstate commerce, but is constitutional ; 
that since the sales tax is made mandatory by the statute it must be 
applied, and that the use tax may not be imposed upon the vendee 
as an alternative.” People ex rel. Larson Construction Co. et al. v. 
Armstrong,* District Court, City and County of Denver, 2d Judicial 
District, November 23, 1940. Commerce Clearing House Court 
Decisions Requisition No. 247593. 


* The full text of this opinion is printed in The Corporation Tax Service, 


Colorado, page 7581. 
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Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 

Iowa. Docket No. 255. Sears, Roebuck & Co. v. Roddewig et al., 
292 N. W. 130. (The Corporation Journal, October, 1940, page 232.) 
Iowa use tax—collection of tax on mail orders filled by plaintiff’s 
stores in other states. Appeal filed, June 18, 1940. Certiorari granted, 
October 14, 1940. Argued, January 13 and 14, 1941. Reversed and 
remanded, February 17, 1941. 

Iowa. Docket No. 256. Montgomery Ward & Co. v. Roddewig 
et al., 292 N. W. 142. (The Corporation Journal, October, 1940, page 
233.) Iowa use tax—collection of tax on purchases by Iowa residents in 
plaintiff’s stores in other states. Appeal filed, June 18, 1940. Certiorari 
granted, October 14, 1940. Argued, January 13 and 14, 1941. Reversed, 
February 17, 1941. 

West Vircinta. Docket No. 622. The Dravo Contracting Co. v. 
James, 114 F. 2d 242. (The Corporation Journal, November, 1940, 
page 257.) Gross Sales and Income Tax-Apportionment of income 
of foreign corporation. Appeal filed, December 12, 1940. Certiorari 
denied, January 13, 1941. Rehearing denied, February 10, 1941. 





* Data compiled from CCH U. S. Supreme Court Service, 1940-1941. 


Regulations and Rulings 


District oF CoLtumBiA—In connection with the allocation of cor- 
porate income, particularly where made upon the ratio of sales within 
the District to total sales, the Board of Commissioners has amended 
Article 3 (b) (1) of its regulations to define “sales within the District” 
to mean “all sales resulting from solicitation within the District or 
consummated by the passing of title within the District.” (District of 
Columbia CT (Corporation Tax) Service, J 10-802.) 

IpanHo—The recently revised Idaho Income Tax Regulations are 
printed in full text at J] 1440—1498g of the Idaho Corporation Tax 
Service. 

INDIANA—The Gross Income Tax Division has indicated that, in 
applying the gross income tax to foreign corporations, it attempts 
to tax such corporations on sales made into Indiana when they are 
licensed in that state and maintain substantial offices or establishments 
in the state which are responsible for the sales being made and that 
it also attempts to tax incoming shipments in cases where the out- 
of-state firm has facilities for filling orders. (Indiana CT, { 15-028.) 

Kentucky—The Attorney General of Indiana has rendered an 
opinion relative to the chain store tax to the effect that a person own- 
ing two stores, one a dry goods store and the other a ten cent store, 
is liable for the chain store tax if similar articles are sold in each of 
the stores. (Kentucky CT, J 41-805.) 
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MaryLanp—The Attorney General of Maryland has informed the 
State Comptroller that in his opinion it is the duty of the State Comptroller 
to certify to the Governor, for forfeiture of charters, those Maryland 
corporations which have been certified to the Comptroller as having 
failed to pay their unemployment compensation contributions. As 
authority, the Attorney General cited the following sections of the Mary- 
land Code (1939 Edition): Sec. 14(f) of Article 95A and Secs. 152 and 
153 of Article 81. (CCH Unemployment Insurance Service, { 1730.02.) 

New Yorx—The Attorney General has ruled that contractors 
operating under contracts with the Federal Government on a “cost- 
plus” basis are required to pay a motor fuel tax on their purchases of 
taxable gasoline. (Opinion to Department of Taxation and Finance, 
New York CT, § 200-314.) 

Nortn Dakota—The use tax is not applicable to machines used 
within the state under lease from a non-resident owner. (Opinion of 
Attorney General to State Tax Commissioner, North Dakota CT, 
9 7995.) In another opinion, the Attorney General has noted that the 
sales tax is a tax upon the buyer and that the seller is required to 


include the tax in the amount collected from the purchaser. (North 
Dakota CT, § 7995d.) 


Some Important Matters for 


March and April 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed calendar 
of the more important requirements covered by the State Report and Tax Bulletins 
of The Corporation Trust Company. Attorneys interested in being furnished 
with timely and complete information regarding all state requirements in any 
one or more states, including information regarding forms, practices and rulings, 
may obtain details from any office of The Corporation ‘Trust Company or C T 
Corporation System. 


ALaBAMA—Annual Franchise Tax Return due between January 1 and 
March 15.—Domestic and Foreign Corporations. 

Income Tax Return and Returns of Information at the 
source due on or before March 15.—Domestic and Foreign 
Corporations. 

Annual Franchise Tax due April 1, but may be paid with- 
out penalty until April 30.—Domestic and Foreign Corporations. 

Arizona—Income Tax Return and Returns of Information at the 
source due on or before March 15.—Domestic and Foreign 
Corporations. 

Annual Statement of Mining Companies due between Janu- 
ary 1 and April 1—Domestic and Foreign Corporations engaged 
in mining of any kind. 

CALIFORNIA—Franchise (Income) Tax Return and Payment of one- 
half of tax due on or before March 15.—Domestic and Foreign 
Corporations. 
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CaALIFoRNIA—(Continued) 
Quarterly Retail Sales Tax Return and Payment due on or 
before April 15.—Domestic and Foreign Corporations. 

Cotorapo—Annual Report due on or before March 15.—Domestic and 
Foreign Corporations. 

Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Annual License Tax due on or before May 1.—Domestic 
and Foreign Corporations. 

ConNneEcTicut—Income Tax Return due on or before April 1.—Domestic 
and Foreign Corporations. 

DeLaware—Returns of Information at the source due on or before 
March 15.—Domestic and Foreign Corporations making certain 
payments of dividends, interest or other income to citizens or 
residents of Delaware during 1940. 

Annual Franchise Tax due after April 1 and before July 1. 
—Domestic Corporations. 

District ofr CotumB1a—Income Tax Return due on or before April 15. 
—Domestic and Foreign Corporations. 

DomINIon oF CANADA—Income Tax and Excess Profits Tax Return 
due on or before April 30.—Domestic and Foreign Corporations. 

Georcia—Income Tax Return and Returns of Information at the source 
due on or before March 15.—Domestic and Foreign Corporations. 

Intangible Property Tax Return due on or before March 
15.—Domestic and Foreign Corporations. 

Ipamo—Income Tax Return and Returns of Information at the source 
due on or before March 15.—Domestic and Foreign Corporations. 

InDIANA—Quarterly Gross Income Tax Return and Payment due on 
or before April 15.—Domestic and Foreign Corporations. 

Iowa—Income Tax Return and Returns of Information at the source 
due on or before March 31.—Domestic and Foreign Corporations. 

Return of Taxes withheld at the source due on or before 
March 31.—Domestic and Foreign Corporations. 

Quarterly Retail Sales Tax Return and Payment due on or 
before April 20.—Domestic and Foreign Corporations. 

Kansas—Annual Report and Franchise Tax due on or before March 
31.—Domestic and Foreign Corporations. 

Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Kentucky—Returns of Information at the source due on or before 
March 15.—Domestic and Foreign Corporations. 

Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Annual Report and License Tax due on or before April 15. 
—Domestic and Foreign Corporations. 

MaryLanp—Annual Report due on or before March 15.—Domestic and 
Foreign Corporations. 

Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 

MAssAcHUSETTS—Excise Tax Return due on or before April 10.— 

Domestic and Foreign Corporations 
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MInNeEsoTa—Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 

Annual Report due between January 1 and April 1.—Foreign 
Corporations. 

Mississippi—Income Tax Return and Returns of Information at the 
source due on or before March 15.—Domestic and Foreign 
Corporations. 

Missouri—Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 

Montana—Returns of Information at the source due on or before 
March 15.—Domestic and Foreign Corporations. 

Annual Statement due within two months from April 1.— 
Foreign Corporations. 

NEBRASKA—Statement to Tax Commissioner due on or before April 
15.—Foreign Corporations. 

Nevapa—Annual Statement of Business due not later than month of 
March.—Foreign Corporation. 

New HampsuireE—Annual Return due on or before April 1.—Domestic 
and Foreign Corporations. 

Franchise Tax due on or before April 1—Domestic Cor- 
porations. 

New Mexico—Franchise Tax Return due on or before March 15.— 
Domestic and Foreign Corporations. 

Returns of Information at the source due on or before April 
1.—Domestic and Foreign Corporations. 

Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Franchise Tax due on or before May 1.—Domestic and 
Foreign Corporations. 

New Yorx—Annual Franchise (Income) Tax Return (Form 3 IT— 
Article 9A, Tax Law), due on or before May 15, together with 
one-half of tax.—Domestic and Foreign Business Corporations. 

Nortu Carotina—Income Tax Return and Returns of Information at 
the source due on or before March 15.—Domestic and Foreign 
Corporations. 

Intangible Property Tax Return due on or before March 15. 
—Domestic and Foreign Corporations. 

NortH Daxota—Income Tax Return and Returns of Information at 
the source due on or before March 15.—Domestic and Foreign 
Corporations. 

Quarterly Retail Sales Tax Return and Payment due on or 
before April 20.—Domestic and Foreign Corporations. 

Annual Report due between January 1 and April 1.—Foreign 
Corporations. 

Oxnto—Annual Franchise Tax Report due between January 1 and 
March 31.—Domestic and Foreign Corporations. 

Annual Statement of Proportion of Capital Stock due between 
January 1 and March 31.—Foreign Corporations. 

OKLaHOMA—Income Tax Return due on or before March 15.—Domestic 

and Foreign Corporations. 
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Orecon—Excise (Income) Tax Return due on or before April 1.— 
Domestic and Foreign Corporations. 

PENNSYLVANIA—Capital Stock Tax Report and Tax and Corporate 
Loans Report and Tax due on or before March 15.—Domestic 
Corporations. 

Franchise Tax Report and Tax and Corporate Loans Tax 
Report and Tax due on or before March 15.—Foreign Corporations. 

Bonus Tax Report due on or before March 15.—Domestic 
Corporations. 

Bonus Tax Report due on or before March 15.—Foreign 
Corporations. 

Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

Ruove IsLanD—Semi-Annual Report to Department of Labor due in 
April and October.—Domestic and Foreign Corporations employ- 
ing five or more persons in Rhode Island. 

SoutH CaroLtina—Income Tax Return and Returns of Information at 
the source due on or before March 15.—Domestic and Foreign 
Corporations. 

Souta Daxota—Income Tax Return and Returns of Information at 
the source due on or before March 31.—Domestic and Foreign 
Corporations. 

Texas—Annual Franchise Tax Report due between January 1 and 
March 15.—Domestic and Foreign Corporations. 

Annual Franchise Tax due on or before May 1.—Domestic 
and Foreign Corporations. 

Unitep States—Annual Return of Net Income due on or before March 
15.—Domestic Corporations and Foreign Corporations having 
an office or place of business in the United States. 

Utan—Income (Franchise) Tax Return due on or before March 15.— 
Domestic and Foreign Corporations. 

VERMONT—Extension of Certificate of Authority due on or before 
April 1.—Foreign Corporations. 

Income (Franchise) Tax Return due on or before April 15. 
—Domestic and Foreign Corporations. 

Vircinta—Income Tax Return and Returns of Information at the source 
due on or before April 15.—Domestic and Foreign Corporations. 

West Vircrn1ta—Returns of Information at the source due on or before 
March 15.—Domestic and Foreign Corporations. 

Annual License Tax Report due in April.—Foreign Cor- 
porations. 3 . ; 

Quarterly Gross Sales Tax Return and Payment due on or 
before April 30.—Domestic and Foreign Corporations. 

Wisconsin—Income Tax Return and Returns of Information at the 

source due on or before March 15.—Domestic and Foreign 

Corporations. 

Annual Report due between January 1 and April 1.—Domestic 
and Foreign Corporations. 






The Corporation Trust Company’s 
Supplementary Literature 


In connection with its various activities The Corporation Trust Company publishes the 
following supplemental pamphlets, any of which will be sent without charge 
to readers of The Journal. Address The Corporation Trust Company, 
120 Broadway, New York, N. Y. 


Spot Stocks—and Interstate Commerce. Treats, in a general and 


informal way, of the relation between the carrying of goods in 
warchouses in outside states and the statutory obligations which that activity, in 
some states, places on the corporation owning the goods. 


What Constitutes Doing Business. (Revised to March 15, 1939.) A 


184-page book containing brief digests of decisions selected from 
those in the various states as indicating what is construed in each state as “doing 
business.” The digests are arranged by state, but a Table of Cases and a Topical 
Index make them accessible also by either case name or topic, There is also a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 


When a Corporation Leaves Home. A single explanation of the 


reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials, 


We've Always Got Along This Way. This is a 24-page pamphlet 


giving brief digests of cases in various states in which corporation 
officials who had thought they were getting along very well with statutory repre- 
sentation by a business employe suddenly found themselves penalized in unusual 


and often embarrassing ways: such as one company that had to pay its employe- 
representative’s alimony. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 


title of a pamphlet which describes in detail, with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent—purpose being to enable 
any corporation official to judge more accurately whether or not his own company 
should use the services of a transfer agent. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 
of Rarden v. Baker. and similar cases in other states, showing how 
corporations qualified as foreign in any states and utilizing their business em- 


ployes as statutory representatives are sometimes left defenseless in personal 
damage and other suits. 


A Corporation’s Achilles Heel. Containing the complete text of the 


opinion of the Supreme Court of the United States in State of 
Washington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior Court, State of 
Washington, of the Supreme Court of New Mexico in Silva v. Crombie & Co., 
and of the Supreme Court of Michigan in Rarden v. R. D. Baker Co.—three 
decisions of great significance to attorneys of corporations qualified in one or 
more states. 


Delaware Corporations. Presents in convenient form a digest of the 


Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 
statutory requirements, procedure and costs of incorporation—completely up-to- 
date as regards the most recent amendments, 





UNITED STATES 
MASTER TAX GUIDE 


Based on the Internal Revenue Code, as amended, 
it tells just how the federal revenue law stands 
today. Moreover, it is replete with ideas and 
suggestions that will conserve time and protect 
against overpayments and mistakes in making 
out 1940 income tax returns, handling 1941 income 
tax questions under the federal revenue laws, etc. 


The new UNITED STATES MASTER TAX GUIDE for 1941 is up-to-date 
in every detail. All the new provisions, rates and changes effected by the 
two 1940 Revenue Acts are fully reflected. Among the timely, valuable 
features included in this dependable guide on federal tax problems are: 
Application of the Revenue Law; Tax Rate Tables; Tax Calendar; Indi- 
viduals ; Estates and Trusts; Corporations; Partnerships; New Excess Profits; 
Determination of Net Income; Capital Gains and Losses; Deductions; 
Returns; Capital Stock and Declared Value Excess Profits Taxes; Amortiza- 
tion of Defense Facilities; Refunds and Credits; Banks and Similar Insti- 
tutions; Nonresident Aliens, and Foreign Corporations, etc.; Personal 
Holding Companies. A complete Topical Index is an added 

convenience. 256 pages, 6x9, well printed on good paper, sewed $7 pes 
and bound in heavy paper covers. 


Use This Handy Order Jorm 


Commerce Clearing House, Inc. 
214 N. Michigan Ave., Chicago 


copies of the new 1941 UNITED STATES 
opy (10 copies, $8; 25 copies, $18). 


[jRemittance enclosed C1 Send bill 
N 


Attention 
Address 


31F/10219i 


‘| Note: Copies already sent Current Law Handybook subscribers and subscribers for 
the CCH Standard Federal Tax Service. 
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